JANUARY 31, 1766, 


MEMORIAL 


Andrew Johnſton of Ranniehill, and Charles Robb, 
Baillies of the Burgh of Eaſter Anſtruther, and 
others, Reſpondents, 


AGAINST 


Alexander Young, and others, Counſellors of the 
ſaid Burgh, Complainers. 


HE ſaid Alexander Young, and others, having 
thought proper to exhibite a Complaint to your 
Lordihips, upon the Statute of the 16th of his 
late Majeſty, ſetting forth various undue Practices, 
which they alledged had been followed in bringing about 
the laſt Michaelmas Elections of this Burgh, and which they 
therefore pray to have reduced. The Memorialiſts being 
ſerved with this Complaint, made Anſwers thereto, found- 
ed, Imo, on an obvious Nullity in the ſaid Complaint, vzz. 
that the whole Council, the legal Repreſentatives of the 
Burgh, were not made Parties thereto, in reſpect that George 
Brown, one of the Counſellors elected at Michaelmas, was 
neither mentioned in the Complaint, nor any Warrant grant- 
ed by your Lordſhips for ſerving the ſame upon him. 249, 
The Memorialiſts, that they might not ſeem to reſt their 
Defence ſingly upon a legal Objection of this ſort, although 
they apprehended it to be clearly fatal to the Complaint, 

A endeavoured 
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endeavoured to give a fair and true Account of the Facts 
which had occurred in ſaid Election, and to ſhow that the 
ſame were groſly miſrepreſented in this Complaint, which 
had been wantonly and injuriouſty given in againft them. 

To theſe Anſwers, Replies were made in behalf of the 
Complainers ; and your Lordſhips, on the 15th current, 
pronounced the following Interlocutor: Having conſidered 
* this Petition and Complaint, with the Anſwers thereto, 
* and Replies to the Anſwers, before Anſwer ordain Memo- 
* rials, Hinc inde, to be given in againſt the 31ſt Day of 
January current, on the Objection to the Competency of 
* this Complaint, founded upon a Miſtake in the Name of 
* one of the Counſellors, in the Complaint, Cc.“ 

In obedience to this Interlocutor, what follows :s humbly 
offered on the Part of the Reſpondents. - - 

The Fact, with regard to the Objection here pleaded, is 
ſhortly this: The Complaint contains a Lift of the Magi- 
ſtrates and Counſellors of this Burgh, ſaid to have been 
elected at Michaelmas laſt, and prays for an Order of Court 
for ſerving the ſame upon the particular Perſons whoſe 
Names are recited in the ſaid Liſt, and in the Prayer of the 
Petition, as thoſe who behoved to be made Parties in the pre- 
ſent Action. Amongſt others therein named, is 7 homas 
Brown Wright, ſaid to be a Counſellor of this Burgh ; and 
the Warrant thereupon granted did accordingly give Au- 
thority for citing the whole Perſons above complamed on, and 
ordained them to pive in Anſwers thereto, within the Time 
hmited by Law. 

Upon a more ſtrit Enquiry, it ſeems, the Complainers 
diſcovered, that they had committed a groſs Blunder in re- 
citing the Names of the Counſellors, in reſpect that, although 
there is ſuch a Perſon as Thomas Brown Glaſier, who ſtill 
lives in this Town, and who was formerly a Counſellor, yet 
he is not now a Counſellor ; and that George Brown Wright, 


who is at prefent a Counſellor, was the Perſon whom they 
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ſhould have mentioned, and againſt whom the Warrant 
ſhould have been granted. 

In order to correct this Miſtake, the Complainers thought 
proper to take a very extraordinary Step, and fairly uſed the 
Freedom to aſſume your Lordſhips Powers, and granted War- 
rant to the Meſſenger whom they employed, to cite the Per- 
ſon whom they ſhould have named, viz. George Brown, in- 
ſtead of Thomas Brown. The Mellenger's Execution in Pro- 
ceſs recites particularly the Complaint, and the Act and 
Warrant of your Lordſhips thereon, with the Names of the 
Perſons therein contained, and fets forth, that, in virtue 
thereof, he had lawfully cited the Perſons therein named, 
particularly, George Brown Wright in Anſtruther Eaſter, who 
(he is pleaſed to add) had been named 7homas, by Miſtake, 
in the foreſaid Petition and Complaint, and Act and War- 
rant; and charges thoſe. Perſons to compear before your 
Lordſhips, and to give in Anſwers to the Complaint exhi- 
bited againſt them. | 

What Cenſure your Lordſhips may think proper to inflict. 
upon the Meſſenger who has thus taken upon him to ex- 
ceed the Power given him by your Lordſhips Warrant, the 
Reſpondents will not preſume to ſay. But what they are 
now humbly to maintain 1s, that, under Colour of Law, he 
has done a Thing altogether irregular and unprecedented; 
that he has clearly exceeded his Authority ; and. that George 
Brown, the real Counſellor of this Burgh, has not been pro- 
perly made a Party to this Action, and that therefore the 
Objection to this Complaint is good, that all Parties having 
Intereſt are not called. 

The Reſpondents apprehend, that nothing can be more 
ſettled, in Point of Law, than this, that it is abſolutely ne- 
ceſſary, that every individual Magiſtrate and Counſellor 
elected ſhould be made Parties, either as Purſuers or De- 
fenders, to any Complaint brought for reducing their Election. 


The Intereſt of the Burgh is deeply at ſtake, in every ſuch 
Queſtion; 
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ueſtion ; becauſe the direct Tendency of ſuch Action is, to 
forfeit them of their Franchiſe and legal Powers as a Corpo- 
ration, and to reduce them to a State of Anarchy. Every 
Magiſtrate, and every Counſellor, muſt be regularly ſiſted as 
Parties, becauſe the whole of them together, in one united 
Body, and not any Number or Part of them, form the legal 
Repreſentation of the Burgh, and it is their Duty, as well as 
Intereſt, to defend the Community whom they repreſent, 
Every particular Member of Council is likewiſe intereſted, 
on his own Account, to defend and ſupport his own Election; 
ſo that both publick and private Intereſt make it indiſpenſibly 
requiſite that he ſhould be called; and this has been ſo often 
decided, that it cannot admit of a Diſpute. 

If therefore it ſhall appear evident to your Lordſhips, in 
this Caſe, that the Name of one of the Counſellors of this 
Burgh has been omitted in the preſent Complaint, and War- 
rant granted thereon, and that the Complainers have, by this 
Miſtake, put it out of their power to rectify this Omiſſion, 
and to call the whole Repreſentatives of the Burgh in a pro- 
per Manner, within the Time preſcribed by Law, the Conſe- 
quence mult neceſſarily be, that this Error muſt prove fatal 
to the Complaint, and that the ſame mult fall to the Ground. 

The Citation given, in this Caſe, to the ſaid George Brown, 
one of the Counſellors, - the Reſpondents do, with Submiſſion, 
apprehend to be no better than if he had not been cited at 
all, for this plain Reaſon, that a Citation given, without 
proper Authority, or a legal Warrant, is not only inept and 
abſurd, but is, in effect, rather a Contempt of Law. The 
Rules and Forms which are uſeful and neceſſary, in the Ad- 
miniſtration of Juſtice, and which the Uſe of Courts of Ju- 
ſtice has introduced. into . civilized Society, have long ago 
exploded ſuch barbarous Cuſtoms as that practiſed in old 
Rome, Rapere m jus obtorto collo, without any Application to, 
or Authority from, a lawful Magiſtrate or Judge. Ever ſince 


Summonſes, or Warrants for Citation, were introduced at 
| | | the 


Parties regularly before the Court. 
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the Inſtitution of the College of Juſtice, no Perſon is bound 
to anſwer in any Action before the Court, unleſs properly 
called by a legal Warrant, agreeable to the Forms preſcribed, 
either paſſing under the King's Signet, or by the immediate 
Authority and Order of the Court. Whichever of theſe Me- 
thods the Nature of the Action ſhall make neceſſary, ſtill there 
mult be a ſpecial Warrant to impower the Meſſenger, or Of- 
ficer of the Law, to call any Party into Court, to anſwer to 
the Claim or Action brought againſt him. The Officer is no 
more than che Hand made uſe of by the Judge, who devolves 
his Authority upon him for that particular Purpoſe; nor has 
he any Power whatever, but what he derives from that Au- 
thority. If therefore he counteracts, or exceeds, that Power, 
what he does is void; it can have no Effect, and may ſafely 
be diſregarded, becauſe the Court will give no Countenance 
or Support to what has no Foundation in Law, or in the 
Rules of judicial Procedure. 

It is unneceſſary to mention particularly the various Regu- 
lations which have been anxiouſly made, from time to time, 
to bring theſe Forms of Executions to Accuracy and Preci- 
ſion, as they are all well known to your Lordſhips. The Act 
1672 has, in expreſs Terms, ordained, * That, in time com- 
„ing, all Executions of Summons ſhall bear expreſly the 
Names and Deſignations of the Parties, Purſuers and 
Defenders; and that it ſhall not be ſufficient, that the ſame 
* do relate generally to the Summons, otherways the Exe- 
* cution ſhall not be ſuſtained.” . The Anxiety which the 
Law has here ſhown, in prohibiting this general Reference, 
and requiring, that every Name and Deſignation of a Party 


contained in the Warrant, ſhall be ſpecially ingroſſed in the 


Execution thereof, proves clearly how eflential it has been 
thought, that all Executions. ſhould be exactly conform to 
their Warrants, and that no Latitude is to be allowed to 
theſe under Officers of the Law, as to the Method of bringing 
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The Execution in queſtion, is ſo far from containing the 
Names and Deſignations of the Parties mentioned in your 
Lordſhips Warrant, or even referring to it in general, that, 
on the contrary, it boldly diſregards the ſame, and the Meſ- 
ſenger without Scruple avows, that he had cited one Perſon, 
while, at the ſame time, he confeſſes, that your Lordſhips 
had ordered him to cite another ; and takes upon him to 
judge of the Intention of Parties, and determines, that b 
Thomas was certainly meant George. He might, by the ſame 
Rule, have gone a Step further, and, had the Name in the 
Complaint and Warrant been Thomas Watſon, he might have 
found out that it was a Miſtake, and that George Brown was 
the Perſon truly intended. Nay, had every Name and De- 
ſignation in the Complaint been wrong, he might have rec- 
tified the whole, and with equal Propriety have corrected the 
groſſeſt Blunders that could have been committed. 

It would require a good deal of Eloquence to convince 
one, that Thomas Brown and George Brown were the ſame 
Perſon ; or that, by the Name of Thomas, George was neceſ- 
ſarily meant. The Reſpondents neither know, nor are they 
bound to enquire into the Intentions of the Complainers : 
Poſſibly this Miſtake has been induſtriouſly made, in order 
to cut ſhort a groundleſs Complaint, and prevent higher Coſts 
from being awarded on the Iſſue of a Proof, in which they 
deſpaired of Succeſs. But, whatever were their Views, it is 
ſufficient to ſay, their Complaint is defective ; that the War- 
rant founded upon it is alſo ſo; and, that it is impoſlible 
that the Execution of the Meſlenger could, without any Au- 

thority, ſupply a clear and eſſential Defect in both. 

The Clauſe in the Act of Parliament, on which this Com- 

plaint is founded, enacts, That upon a Complaint of Wrongs, 
done in any Election, being preſented to your Lordſhips 
within two Kalendar Months after ſuch Election, The 
* Court ſhall thereupon grant a Warrant for ſummoning the 
« Magiſtrates and Counſellors elected by the Majority, ov. 
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If the Complainers could maintain, that Thomas Brown was 
one of the Magiſtrates or Counſellors elected by the Majority, 
their Complaint would have been well founded in that re- 
ſpect, and your Lordſhips Warrant proceeding thereon, 
would have been a proper Authority, in terms of the Statute, 
for citing him, and the other Perſons therein named. Bur, 
as it cannot be pretended, that the ſaid Thomas Brown was 
among the Number of thoſe elected by the Majority, or, as 
it is expreſſed in the Complaint, pretended to be a Counſellor 
of this Burgh, the Warrant obtained by the Complainers is 
_ evidently and ſubſtantially erroneous, and the Requiſites of 
the Statute are not complied with. On the contrary, one of 
the Perſons really elected by the Majority, is omitted in the 
Warrant, which alone could authorize his being brought in- 
to Court; and this Omiſſion is not now ſuppliable, on ac- 
count of the Lapſe of the Time preſcribed by Law. 

By a preceeding Clauſe in the ſame Statute, it is enacted, 
* That-if any Perſon ſhall be inrolled in the Roll of Free- 
© holders, whoſe Titles thall be thought liable to Objection, 
„it ſhall and may be lawful, for any Freeholder ſtanding 
„upon the ſaid Roll, (whether ſuch Freeholder was preſent 
& at the Meeting or not) who apprehends that ſuch Perſon 
had not a Right to be inrolled, to apply in like Manner by 
«Complaint to the Court of Seſſion, ſo as ſuch Application 
„ be made within four Kalendar Months after ſuch Inrol- 
% ment; and the ſaid Court, after Service of ſuch Complaint, 
„ on thirty Days Notice, upon the Perſon ſaid to be wrong- 
fully admitted to the Roll, {hall hear and determine, Oc.“ 
Now, let it be ſuppoſed, for the ſake of Illuſtration, that the 
Counſellor above named had been inrolled at the laſt M:chael- 
mas Meeting for the County of Fiſe, under the Name and 
Deſignation of George Brown of Anſtruther-Eafter, and that 
ſome Freeholder, who imagined his Title was not good, had 
preſented a Complaint to your Lordſhips, founded upon the 
above Clauſe, ſetting forth, that Thomas Brown of _— 

 Eafeer, 
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Eafter, had been wrongfully admitted on the Roll, and pray- 
ing a Warrant for ſerving the Complaint upon the ſaid 1 ho- 
mas Brown, nominatim, and that your Lordihips had of courſe 
granted ſuch Warrant, the Reſpondents would beg leave to 
aſk, whether this Complaint could legally be ſerved upon 
George Brown, the Perſon truly admitted to the Roll ; or if 
the Meſſenger could be juſtified in ſuch Caſe, for citing a 
Perſon not named in your Lordſhips Warrant; or if George 
Brown could at all be obliged to anſwer upon ſuch Citation ? 
The Reſpondents apprehend it would be impoſſible to main- 
'tain ſo ſtrange a Doctrine, which would ſanity every Miſtake 
that could be committed, and at once deſtroy that Formality 
and Accuracy, ſo eſſential in Queſtions of this Nature. 
The Caſe now put, has indeed been expreſly decided by 
your Lordſhips, in the very Way contended for by the Re- 
ſpondents, in the Caſe of Dick/on againſt Grb/on, collected by 
Falconer, 13th February 1745 ; and as the Caſe is fo extremely 
ſimilar to the preſent, that even the very Names coincide, the 
Reſpondents will take the liberty of tranſcribing it, as it is 
ſhortly collected. | 
 -George Gibſon of Boreland ſtanding on the Roll of Free- 
holders for the Shire of 7weeddale, a Complaint was given in 
againſt Thomas Gibſon of Boreland, which being ordered to 
be ſerved, an Execution was returned alſo-againſt Thomas. 

Anſwers were given in in the Name of Thomas Gibſon, 
younger of Boreland, ſetting forth, that he was not in the 
Roll, nor claimed to be, during his Father's Life. 

The Complaint, on ſeeing the Miſtake, was executed a- 
gainſt George, and coming to be inſiſted in, the Lord Ordi- 
nary, IIth January 1745, on Advice with the Lords, found, 
That Thomas Gibſon of Boreland did not ſtand on the Roll 
& of Freeholders for the Shire of 7wweeddale; and found, that 
„George Gibſon, the Father, not being contained in the Com- 
plaint, the Complainers could not be heard to object to 
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. 
ee the ſaid George, why he ought not to ſtand on the Roll of 


| © Freeholders.”” a 


A Petition was preſented, which was ordered to be anſwer- 
ed by George, and Anſwers were given in thereto in the Name 
of the Father and Son. 

Pled for the Petitioner : It was only a Miſnomer, and ſeeing 


conſtabat de perſona, it were unjuſt, on this Pretence, to con- 


tinue on the Roll, a Perſon who had no Right to be there. 
Anſwered: It was more than a Miſnomer; a wrong Perſon 


had been complained upon; a wrong Perſon ſummoned ; 
and it was now palt time to complain againſt George the Fa- 
ther, after the Lapſe of Time prefixed by the Statute: That 


the fecond Execution was without a Warrant, the Order of 
the Court being to cite Thomas, againſt whom the Complaint 
was. The Lords adhered. 

No Caſe can poſſibly occur more exactly like the preſent, 
than the above. A wrong Perſon has here been complained 
on; the Warrant has been directed againſt a wrong Perſon ; 
and the Execution has been without a Warrant, as being a- 

ainſt a Perſon not contained in it. The Reſpondents, there- 
fore, humbly hope, your Lordſhips will have no Difficulty 
in giving the ſame Judgment. 

The Reſpondents have alſo been informed, that a like De- 
cifion was given in 1743, in the Caſe of the Town of Paz/ley, 
which, till very lately, voted by a Delegate among the Free- 
holders of the Shire of Renfrew: A Complaint was offered 
againſt them in 1743, which was caſt, upon the very Miſ- 
take and Objection now made. But the Particulars of the 
Caſe, or the Interlocutor of the Court, have not been 
found. | 

If the Analogy of other Caſes decided by the Court, or the 
Deciſions of Law in other Countries, are attended to, they 
will be found to fortify ſtrongly the Arguments uſed for the 
Reſpondents. | 
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In the Caſe of a Priſoner eſcaping through the Fault or 
Neglect of Magiſtrates of a Burgh, it has been often found, 
that one of the Magiſtrates could not be conveened for Da- 
mages, except the whole Magiſtrates were ſpecially called, 
becauſe they are only liable as an united Body, unleſs they 
can condeſcend on the particular Magiſtrate in fault. Now, 
ſuppoſe an Action of this Kind is brought againſt Magiſtrates, 
and that one of them is cited by the Name of James, inſtead 
of John; or, that both his Chriſtian and Sirname ſhould be 
miſtaken, could it be maintained, that by ſuch Citation th 
would be legally conveened in an Action of Damages? It 
ſeems clear they would not; and every Perſon among them 
would have a Right and Intereſt to inſiſt, that all Parties 
were not called. The ſame Plea would likewiſe be compe- 
tent to the Repreſentatives of every Body- corporate, who 
might be purſued upon a Delinquency, or where the united 
Body, as well as the Individuals, were concerned. In Ac- 
tions which are in any Shape penal, this muſt particularly 
hold, for Reaſons that are obvious: Every Perſon to be con- 
veened, has an Intereſt to defend himſelf and the others, and 
a Right to inſiſt, that all of them ſhall be made Parties for 
that Purpoſe, becauſe it may often occur, that the very Per- 
ſons omitted might be beſt able to furniſh the Means of De- 
fence: If, therefore, any of them are not cited; or, which 
is the ſame thing, are cited without a Warrant, or by a 
wrong Name or Deſignation, it can never be ſaid, that all 
Parties having Intereſt are called, and, of courſe, the Proceſs 
muſt fall. Nor would your Lordſhips admit ſuch erroneous. 
Executions to be amended, after being once made out, and 
ſigned by the Meſſenger and Witneſſes. 

Even in the Caſe of an ordinary Summons in a civil Ac- 
tion, the Reſpondents apprehend, that a Perſon inſerted in 
the Summons by a wrong Name or Deſignation, and cited 
either conform or diſagreeably thereto, would not be obliged 


to anſwer on ſuch Citation. If the Citation is diſconform 
to 
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to the Summons, he might inſiſt that it was void, as being 
without a Warrant: If it was conformable to it, he might 
ſafely plead, that he was not the Perſon therein deſcribed, 
or might diſregard it altogether. And although ſuch Defect 
may perhaps be ſometimes ſuffered to be amended by Con- 
ſent of Parties, when the Objection ſerves little other Purpoſe 
than to delay the Cauſe, and to occaſion only a new Sum- 
mons to be raiſed, yet Caſes may, and do often occur, where 
it may be of very great Importance to the Intereſt of Parties, 
and where ſuch Objection may be fatal and deciſive againſt 
the Purſuer's Claim. The general Rule, therefore, is juſt 
becauſe, if once it is departed from, there is no knowing 
where to ſtop. | 

The ſame Rule muſt alſo take place, with regard to the 
Execution of legal Diligence of every kind. Let us ſuppoſe, 
for Example, that a Horning was raiſed and executed againſt 
a Perſon, who by Miſtake 1s called Thomas Brown, would 
any Writer venture to take upon him, under Pretence that 
this was but a ſimple Error in the Name, to raiſe, or cauſe 


execute a Caption againſt George Brown, the real Debitor in 


the Obligation ? | 

Upon the ſame Principle it has been frequently decided, 
that where the Witneſſes to the Subſcription of a Deed are 
inſerted by wrong Names or Deſignations, ſuch Deed is held 
to be null, though the Defect might with Certainty be ſup- 


plied, by condeſcending on the real Perſons or Names, and 


it might be evident, that the Miſtake was entirely owing to 
a little Inaccuracy in the Writer. Thus, in a Caſe obſerv- 
ed by Forbes, 15th July 1717, Abercrombie contra Innes. An 
Aſſignation, which was the Purſuer's Title, being quarrelled 
as null, in regard Robert Farquharſon was inſerted as one of the 
Witneſſes, whereas it appeared, that the Deed was ſubſcribed 
by John Farquharſon, which was truly his Name. The Pur- 
fuer, as the Complainers do now, pleaded, © That the Er- 


« ror, by inſerting, Robert for John, ought not to prejudice: 


6s the: 
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ce the Purſuer, ub: conſtat de perſona, and the Miſtake was e- 


„ vident.” To which the Defender anſwered, ** How can it 
be alledged, with any Countenance, that Robert is John ? 
and that the jus gue/itum, through the Nullity of this Con- 
veyance, could not be taken away from the Parties intereſt- 
* ed.” The Lords unanimouſly ſuſtained the Nullity, and 
declared they would decide ſo in all time coming. 

That the Plea here inſiſted on for the Reſpondents, is 
known and ſuſtained in the Practice of other Countries, is 
clear from the Roman Law, as laid down by Voet, in the 
Title, De in Jus vocando, y 14. © Contra vero, ſi quid ex 
* obſervandis in in jus vocatione neglectum fit, dum vel 
in forma peccatum, vel nimis coarctato, vel nimis protela- 
to ſiſtendi tempore, vel in nomine et deſignatione acloris aut 
rei, aut judicis erratum eſt, nullius momenti foret voca- 
tio, nec ex ea reus, ſui copiam non faciens, contumax aut 
morator dicendus eſſet, ac nihil valerent, quæcunque ad 
talem inutilem vocationem fuiſſent ſubſecuta, non magis, 
quam ſi in jus vocatio in univerſum defuifſet.” And, in 
ſupport of this Doctrine, he cites the Authority of ſeveral 
Lawyers of other Countries, where the above Rules have 
been adopted. 

In the Law of England, the Dodirine of Miſnomer is fully 
treated by all their Writers, and the Rule here contended 
for is firmly eſtabliſhed. Thus Bacon, in his Abridgment, 
Voce Miſnomer, ſays, If the Chriſtian Name be wholly mil- 
* taken, this 15 regularly fatal to all legal Inſtruments, as 
« wellDeclarations and Pleadings, as Grants and Obligations.” 
To the ſame Purpoſe Jacob, in his Law Dictionary, under 
the ſame Word : . Where a Chriſtian Name 1s quite muſta- 
* ken, as John for Thomas, &c. it may be pleaded, that 
* there is no ſuch Man in rerum natura ; and quotes for this 
„ Dyer's Reports, Page 349.” And there are a Number of 
Cafes ro be found in Salteld, Popham, and Lilly's Reports, 
where the ſame thing has been ad; adged, and in which 4 = 
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laid down as fixed Law, * that the Chriſtian Name ought al- 
* ways to be perfect.“ Nay, ſo ſtrict are they as to this 
Matter, that a Miſtake of this Kind cannot be reQified, after 
the Caſe is brought into Court. 

In criminal Caſes, it is perfectly clear, that a Miſtake in the 
Name, ſuch as the preſent, would infallibly be fatal to an In- 
dictment, either by the Eng/z/h Law, or by the Law of this 
Country. Hale, in his Pleas of the Crown, Vol. II. Page 175, 
lays it down in expreſs Words:“ The Miſtake of the Chri- 
* ſtian Name is pleadable, as well in caſe of an Indictment 
* as an Appeal, and the Party ſhall be diſmiſſed from that 
Indictment.“ And agreeably thereto your Lordſhips know 
it has frequently been decided, both here and in the Houſe 
of Peers ; particularly in the Caſes of General Gordon, of Alex- 
ander Farquharſon, and of Lord Piſsſligo. In all theſe Caſes, it 
was held and admitted as undoubted Law, that the Objects of 
a penal Act ought to be deſcribed preciſely by their proper 
Names; ſo that one Man may be in no danger of ſuffering 
for the Act or Default of another, and where a Deſcription 
of any Perſon 1s 1otally repugnant to Truth, by giving him a 
Name or Deſignation which truly did not belong to him, 
ſuch Deſcription was held to be falſe, and no Execution could 
be awarded thereon, although there could not be the leaſt 
Doubt who was the Perſon thereby intended. 

The Reſpondents will not ſay, that the Act of the 16th 
of the late King, on which the preſent Queſtion occurs, is a 
penal Act, though, at the ſame time, they may juſtly ſay, 
it is highly penal in its Conſequences, the direct Purpoſe of 
the Action, here brought upon it, being to obtain a For- 
feiture of the moſt important Rights, not only againſt the 
Community, but againſt the individual Members of Coun- 
cil, and to have each of them found liable in very high 
Coſts to the Complainers. But further, the Complaint 1s 
here laid alſo upon the other Act of the 2d of his late Maje- 


ſty, for preventing Bribery and Corruption. By this * 
* D a the 
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the Offences charged in a, Complaint againſt the Reſpon- 
dents, do exprelly infer Forfeitures, Fines, and Incapacities 
of the deepeſt Nature ; and, with the ſtricteſt Propriety ic 
may be ſaid to be a penal Act, and therefore, according to 
the eſtabliſhed Rules of Law, founded on Humanity, and 
the Principles of Juſtice, it muſt receive a ſtrict Interpreta- 
tion, and be conſtrued as favourably and benignly for thoſe 
accuſed, as can with Reaſon be admitted. 

The Law has, upon the - moſt juſt Conſiderations, expreſly 
limited the Time, within which a ſummary Complaint for 
Wrongs alledged to be done at an Election, ſhall be compe- 
tent, to a certain Period ; and has, in expreſs Words, re- 
quired, that the whole Magiſtrates and Counſellors, elected 
by the Majority, ſhall be cited in ſuch Action. If therefore 
the Complaint 1s delayed beyond the Time preſcribed, or if 
it is executed in an informal or irregular Manner, ſo as all 
Parties having Intereſt, ſhall not be called within the Time 
limited, in ſuch Caſe this extraordinary Remedy, introduced 
by expreſs Statute, can no longer be made uſe of, the Action 
is for ever cut off, and a jus qugſitum of an Immunity from 
Challenge, on this Act, accrues to the Community, and to 
every individual Member who could have been called as De- 
fenders in the Action. It is a ſort of Preſcription which is 
introduced by the Statute ; and the Linutations therein en- 
acted are not only ſtrictly legal, but in themſelves highly fa- 
vourable. Every Perſon, therefore, among the Reſpondents, 
is intitled to lay hold of the Defect here pleaded, and to in- 
fiſt, that no Procedure can be had againſt him, in an Action 
ſo highly penal, where the Requiſites of the Statute have not 
been complied with. The Reſpondents know well, that the 
Election complained of was not brought about by the Means 
falſely alledged by the Complainers, and that the Iſſue of a 
Proof would only be to diſmiſs the Complaint with ſevere 
Coſts. But they do not think themſelves bound, at preſent,, 


to enter into that Queſtion, It is ſufficient. for them to ſay, 
that: 
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that this Action has not 5538 properly brought; that all 
Parties, having Intereſt, are not called; that one of the 
Members of Council has not been properly cited; and that 
this Miſtake muſt be fatal to the Complaint. 

The only Argument made uſe of by the Complainers, in 
anſwer to this Objection, is, That this is an innocent and 
* immaterial Miſtake, ſince, from the Deſignation of Coun- 
* ſellor, which is added, certiſſime conſtat de perſona ; and Ser- 
vice has been actually made upon the only Perſon who 
* could be meant.' 

But without infiſting further on the apparent Abſurdity 
above mentioned, of maintaining, that by Thomas, George 
muſt certainly and neceſſarily have been meant; the Re- 
ſpondents beg leave to ſay, that what is here contended for, 
is no more than what muſt occur, and may, with equal Pro- 
- Priety, be pleaded in every Caſe of this Nature, let the Miſ- 
take be ever ſo groſs. Had the Complainers cited a Perſon 
with a Name, Sirname, and Occupation, entirely different, 
yet ſtill, if the Argument is good, the Deſignation of Coun- 
ſellor would have been ſufficient to rectify the whole, and to 
point out the Perſon whom they are pleaſed to ſay they in- 
tended. Had they even miſtaken every Name and Deſigna- 
tion in the Magiſtracy and Council, the magical Power of 
this Word Coumſellor, would, by the ſame Rule, have turned 
them all into proper Names and Deſignations, and made 
Perſons entirely different from thoſe named, legal Parties and 
Defenders in this Action. This is what never could have been 
liſtened to, and muſt have appeared evidently ludicrous. The 
Complainers, in this Caſe, have not even allowed thoſe whom 
they have cited, the Honour of deſcribing them by the legal 
Deſignation of Counſellors ; they invidiouſly and affectedly call 
them only pretended Counſellors ; how Thomas Brown, pre— 
tended Counſellor, ſhould come to be neceſlarily the ſame 
with George Brown, a real Counſellor of this Burgh, is hum-- 


bly ſubmutted.. 
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The: 
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The Uſe of Names and Deſignations is certainly to diſtin- 
guiſh one Perſon from another; wherever they are miſtaken 
or confounded, nothing but Uncertainty can enſue; which 
is leaſt of all to be permitted in judicial Proceedings, eſpe- 
cially where important and penal Conſequences demand the 
utmoſt Preciſion. | 

The Reſpondents ſhall conclude with obſerving, that what 
is alledged in the Replies for the Complainers, viz. That the 
Error here fallen into has been owing to the Fault of the Re- 
ſpondents, in wrongfully with-holding from the Complain- 
ers, the Extract of the Minutes of Election, till very lately, 
is abſolutely falſe, and without Foundation. If any Wrong 
had been done in this Matter, the Reſpondents are not charge- 
able with it. It was the Duty of the Clerk to give an Extract, 
and he had no Directions whatever from the Magiſtrates or 
Council to refuſe it; neither, in fact, was it ever refuſed, or 
even delayed to be given. The Complainers do not ſo much 
as alledge, that they ever made the Demand, and were re- 
fuſed; nor have they produced any Evidence thereof, or Pro- 
teſt taken by them againſt the Clerk for his Refuſal; and the 
Reſpondents are informed, the Extract was given immedi- 
ately upon its being aſked; ſo that it was highly improper 
to make ſo groundleſs an Accuſation. 

Upon the whole, the Reſpondents humbly hope, your 
Lordſhips will have no Difficulty in ſuſtaining the Objection 
here made, and in diſmiſſing this Complaint with Coſts. 


GEO. COK BURN E. 
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